
EMBASSY, Wednesday, May 26, 2010—8

Opinion

A group of Canadian investors have 
failed in their attempt to sue Costa 
Rica for millions of dollars lost in a 
bogus investment scheme.

Last week, an arbitration panel at the 
World Bank ruled that it lacked jurisdiction to 
hear a claim brought by 100 Canadian inves-
tors who sustained some $25 million in losses.

The Canadians were among thousands of 
snowbirds from more than a dozen countries 
who had parked their savings with a pair of 
Costa Rican businessmen, Oswaldo and Luis 
Enrique Villalobos, who offered gravity-defy-
ing interest rates of three per cent per month. 

For years, expats were content to ask few 
questions about how the Villalobos brothers 
managed to dole out monthly cash payments 
from their unprepossessing store-front.

However, authorities stepped in in 2002 
following a tip-off from the RCMP and shut-
tered the operation amidst concerns that 
it was being used by money-launderers. 
(Investors were told the brothers were rein-
vesting the funds in local start-ups and other 
unspecified investments in Costa Rica.)

To the dismay of their investors, the 
Villalobos brothers were found to have only 
$7 million in their frozen accounts.

With upwards of $500 million unac-
counted for, jilted depositors scrabbled for 
any legal foothold. Suing the brothers—one 
of whom, Osvaldo, was sentenced to prison, 
while the other disappeared—would have 
been fruitless given their lack of other assets. 

So one bloc of Canadians banded togeth-
er and sued the Costa Rican government 
before the World Bank’s International Centre 
for Settlement of Investment Disputes 
(ICSID), accusing the government of failing 
to regulate the infamous “Brothers Fund.”

The Canadians argued that Costa Rica 
was bound to protect investments made in 
that country by Canadian nationals thanks 
to the terms of a bilateral investment treaty 
between the two nations.

Such treaties are more commonly used 
to provide legal recourse in case a govern-
ment nationalizes or destroys a foreign 
investor’s assets. (The most famous such 
investment treaty is built into Chapter 11 of 
the North American Free Trade Agreement 
and has spawned its own constellation of 
cross-border legal claims).

No doubt the Costan Rican authorities 
would have relished the opportunity to high-
light the desire of many expats for less regu-
lation and less red tape. However, Costa Rica 
was never obliged to defend its own inaction.

Instead, a panel of arbitrators ruled that 
the arbitration claim should be dismissed at a 
preliminary phase because the investors had 
failed to do sufficient “due diligence” before 
investing their savings with the Brothers Fund.

Arbitrators pointed to a provision of the 
Canada-Costa Rica treaty which requires 
that investments must have been made in 
accordance with local law in order for them 
to enjoy protection. While adding that the 
Canadians had not engaged in illegal acts, 
they were deemed to have failed to look 
into whether the Villalobos’s scheme was in 
compliance with local law.

The ruling—while not strictly binding 
in future international arbitrations—is 
sure to be brandished by other govern-
ments which find themselves accused of 
having failed to prevent foreigners from 
losing their shirts.

With the global economy in the dol-
drums, and countless investors suing 
their brokers, hedge funds, and banks, 
deeper-pocketed governments are sure 
to find themselves in the legal sight-lines. 
For instance, after the Bernie Madoff Ponzi 
scheme was revealed, lawyers began 
researching whether the US government 
could be held legally liable for its failure to 
uncover the scheme.

However, last week’s arbitration victory 
for Costa Rica, while a bitter pill for those 
who lost their savings, may give some com-
fort to governments. Other investors may 
struggle to lay their losses at the doorstep 
of the state, unless they can show that they 
did their homework themselves.

Luke Eric Peterson is editor of 
InvestmentArbitrationReporter.com, a news ser-
vice monitoring cross-border business lawsuits.
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It is astonishing how limited Stephen Harper’s 
world-view is in comparison to other world 
leaders. That became clear after a speech by 
UN Secretary-General Ban Ki-moon on May 

12 to a standing-room-only crowd of diplomats, 
academics, NGOs, students and interested 
Canadians in one of Ottawa’s largest ballrooms 
at the Château Laurier hotel.

In the speech, the UN chief did not mince 
words in urging Canada to be a champion of 
climate change and accountability in the upcom-
ing G8 and G20 summits in June. Ban reminded 
the audience that billions of dollars of commit-
ments from previous G8 summits for Africa and 
alleviating the plight of the planet’s poorest had 
not been fulfilled, and he urged the prime minis-
ter to demand that they fulfil their commitments 
before coming to Canada for the summits.

Throwing down a political and moral 
gauntlet, the secretary-general also urged the 
prime minister to make climate change the 
core of the agenda of the G8 and G20 summits, 
which Canada is hosting.

In addition, he called on the government 
to show leadership by living up to Canada’s 
Kyoto Protocol greenhouse gas reduction 
targets, ignoring the fact that the Harper 
government has already repudiated Canada’s 
legal obligations under that treaty. This direct 
challenge to the Harper government received 
unexpected applause from the audience.

The same applause followed when a ques-
tioner asked the secretary-general to rein-
force the message to Harper that the child 
and maternal health initiative should be com-
prehensive. Ban praised the fact that Canada 
had joined the UN’s efforts in this area, but 
diplomatically avoided the implied criticism 
on the refusal to fund any maternal health 
projects involving abortions. 

Where there seems a potential clash 
between the view of the UN, as espoused by the 
secretary-general, and the limited world-view of 
the Harper government is the fact that the UN 

chief insisted that there is a connection between 
aid spending and climate change. 

In response to a demand by the opposi-
tion during Question Period later that same 
day that climate change become a core 
agenda item for the G20, Harper dismissed 
the issue by claiming that the G20 deals with 
economic issues.

This is truly staggering given that climate 
change could have a devastating impact on 
the economies of the G20 countries, including 
Canada. Britain’s chief economist Nicholas 
Stern has calculated that global warming may 
cost $9.6 trillion worldwide by the next centu-
ry due to the effects of famine, rising sea lev-
els, storms and other environmental damage.

Ban also wants the G20 to discuss how the 
money could be found for developing countries 

to deal with climate change. This could include 
the global bank tax, supported by most of the 
leaders of the G8 and the IMF but vigorously 
opposed by Harper and his finance minister. 
Indeed, Ban cryptically concluded that he is look-
ing to the G20 to push for the green recovery to 
get us all out of the global economic crisis.

There is another irony in Harper and his 
finance minister touting the success of Canadian 
banks during the economic recession, which is 
being used as the prime argument to contest the 
global bank tax at the G8 and the G20.

The soundness of the Canadian banking 
system is due to the fact that successive fed-
eral government prevented foreign takeovers 
of these same banks and refused to deregulate 
them to allow domestic and foreign takeovers 
of these Canadian banking monopolies. In 
opposition, Harper and his Reform/Alliance 
party had opposed these restrictions on the 
Canadian banks. If they had been deregulated, 
they may well have been swallowed up by the 
same foreign banks that had to be bailed out.

There is growing evidence that the refusal 
to deregulate their own financial markets in 
accordance with the so-called “Washington 
Consensus” may well have also been the rea-
son why China, India and some of the other 
Asian growth economies escaped the worst of 
the global financial crisis.

The moral gauntlet that the UN secretary-
general seemed to be throwing down to Prime 
Minister Harper is to throw away the parochial 
blinkers and understand that the challenges fac-
ing the international community—from the envi-
ronment to foreign aid to stabilizing the global 
economy—depends on a far wider worldview 
than Harper, the soon-to-be-host of the world’s 
most powerful leaders, is exhibiting.

Perhaps the greatest injustice caused by 
the blinkers of the Harper worldview falls on 
the youth of Canada and the future genera-
tions of Canadians who will have to live with 
the consequences of the present failures to 
deal with the critical challenges of climate 
change and global economic disparities that 
produce mass movements of environmental 
and economic refugees.

Errol P. Mendes is a professor of interna-
tional, constitutional and corporate law at the 
University of Ottawa. He is also the editor-in-chief 
of Canada’s leading constitutional law journal, the 
National Journal of Constitutional Law.

editor@embassymag.ca

Canadian expats can’t hold Costa Rica 
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Time for Harper to take off the blinkers
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Ban Ki-Moon faced a hard climb in Ottawa.

An embarrassment 
that threatens Canada

RE: “CIDA and the Money 
Doublers,” May 19) I’ve worked 
in international development 
for 25 years, first with CIDA and 

for the last 15 years in the UN system.
That work has included facilita-

tion and training on women’s rights, 
gender and development, democratic 
governance, environment, climate 
change, human rights, sustain-
able livelihoods, the Millennium 
Development Goals, HIV/AIDS and 
peacekeeping, including security 
sector reform, disarmament demo-
bilization and reintegration, conflict 
prevention, and the rule of law.

Over that time, across that spec-
trum, I’ve watched with shame, 
embarrassment and heartfelt pain as 
Canada’s positive international con-
tributions and profile have shrunk 
and shrivelled, with leading-edge 
work on genuinely sustainable devel-
opment and peacekeeping allowed to 
evaporate, civil society’s critical role 
undermined and threatened, and lies 
told to try to convince the citizenry 
that things are the opposite of the 
way they really are.

Now let’s see if we can turn back 
the clock decades on maternal mortal-
ity and reproductive health, which, 
as Ian Smillie’s piece points out, are 
already a cornerstone for the interna-
tional community. Canada has signed 
international commitments on these 
topics and is not even pretending to 
meet them.  

My opinion as a citizen and a pro-
fessional is that this government, and 
CIDA Minister Bev Oda as part of it, 
are as big a threat to the Canada I 
have known, loved and worked for for 
almost 60 years as are terrorism and 
security threats—possibly more dan-
gerous to my and our fundamental val-
ues. How can anyone believe anything 
they say?

Patricia Keays
Powell River, BC
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